SEPARATION AGREEMENT
SURVIVAL GUIDE
FOR SOLDIERS AND SPOUSES

1. Q. WHAT IS A SEPARATION AGREEMENT?

A, A separation agreement is a coniract between a husband and
wife when they separate from ¢ach other in which they resolve such
matters as property division, debts, custody and support.

2. Q. DOIHAVE TO HAVE A SEPARATION
AGREEMENT?

A. No law requires a separating couple to execute a separation
agreement, but it is a wise idea if there are debts, children, support
claims or property involved and the parties want to scitle these
matters in writing.

3. Q. CAN WE DIVIDE OUR PROPERTY IN A
SEPARATION AGREEMENT?

A, Yes. A couple that is separating can agree on a division of
property in their separation agreement, and that agreement will be
binding on them. The property to be divided consists of real
property (land and the buildings on it), tangible personal property
(cars, jewelry and fumiture, for example)} and intangible personal
property (such as bank accounts, stocks and bonds, pensions and life
insurance.)

4. Q. DOES MY SPOUSE HAVE TO SIGN A SEPARATION
AGREEMENT?

A. No. An "agreement" means that both parties sign voluntarily.
You cannot compel your spouse to sign a separation agreement or to
agree to the terms you wish to impose on him or her in the
agreement.

5. Q. DOES A SEPARATION AGREEMENT HELP ME TO
GET A DIVORCE?

A. A separation agreement is not "proof” that you have been living
separate and apart from your spouse. Tt does not make divorce
casier or more difficult to obtain. Other states may have different

provisions in their laws which might make divorce faster or easier if
there is a separation agreement.

6. (). CAN OUR SEPARATION AGREEMENT SETTLE
WHO WILL GET TO CLAIM THE TAX EXEMPTION FOR
OUR CHILDREN?

A, Yes. The 1984 Tax Reform Act allows the parties to agree as to
who can claim the children as exemptions for income tax purposes.
Without a written agreement, the parent who has physical custody of
a child for more than half the year will get the dependency
exemption. -

7. Q. CANIGET MY SPOUSE FOR CONTEMPT OF
COURT IF HE BREAKS THE PROMISES IN THE
SEPARATION AGREEMENT?

A. No. Contempt of court is the failure to obey a court order
without legal justification. It is not contempt of court to violate a
separation agreement.unless the agreement has been made a part of
court order. You may, however, sue your spouse for breach of
contract if he violates the separation agreement,

8. Q. WILL A SEPARATION AGREEMENT FREE ME
FROM PAYING DEBTS FOR WHICH I HAVE SIGNED
ALONG WITH MY SPOUSE?

A No. A separation agreement is a contract between spouses. It
cannot bind third parties (such as banks or finance companies) that
have not signed it. If, however, your spouse promises to pay a bill
and then breaks that promise, resulting in your having to pay, you
can then sue vour spouse for breach of contract for the amount of
money you had to pay.

9. Q. WILL A SEPARATION AGREEMENT STOP MY
SPOUSE FROM HASSLING ME?

A. While separation agreements usually have a non-harassment
clause in them, you should understand that no piece of paper - be it
agreement or court order—is going to stop a person from doing
something he or she wants to do. If the problem is one of the
physical violence, a court order would be better than a separation
agreement and could be used to punish the wrongdoer if he or she
violated the order. If there is only an agreement, a lawsuit for
breach of contract is one possible remedy for breaking the promise
of not bothering each other, but it probably isn't a very effective
remedy,

10. Q. IS A COURT BOUND BY WHAT WE PUT IN THE
SEPARATION AGREEMENT ABOUT OUR CHILDREN?

A. No. The terms you include for child support, custody and
visitation can always be modified by the court in the best interest of

the children. In the absence of proof to the contrary, however, there
is a presumption that the terms concerning the children in your
agreement ave fair, reasonable and necessary for the best interest and
welfare of the children. ,

11. Q. CAN THE COURT MODIFY THE TERMS E,.H_
INCLUDE IN A SEPARATION AGREEMENT ‘
CONCERNING OURSELVES? ‘

A. Unlike the terms conceming children, which are always
modifiable by the court, the terms that pertain to adults cannot be
modified by the court except in very limited or.o:,:gm»m:nmmm. For
example, if the separation agreemerit has been w:moao_ﬁoa into a
court decree, the court has the power in Hawaii o medify the
support terms (alimony or child support) based on a substantial
change of circumstances. If the terms involve E.wun:% nlmmmo: and
the agreement has been incorporated, the court cdn only modify an
executor promise (i.e., one that has not yet been n”oz,__u_m”ma” such as
the transfer next year of a car title to a spouse), as oﬁuomaawo a
promise which has already been exccuted by the _{immm Q.wn: as the
deed to the house that was signed over to & muocmw at the same time
as the execution of the separation agreement). The court can
overturn a separation agreement if it was signed due to m,m:a
coercion, or lack of mental capacity. In most cases, however, E_m is

2 hard case to prove.

'

12. Q. CAN WE PROVIDE FOR COLLEGE HGCG>HHO2
OT OUR CHILDREN IN A SEPARATION >ﬂ-—wh3m2%¢

A. Although a judge cannot order you to pay child mcwuo;“ for your

child in college, you may make provision for college expenses in a
separation agreement and it will become a !:a_z,ma enforceable
contract which the court can require each of you to um_.moa.._ Since
college is less of a luxury and more of a :onnmm_@ these am%m it

would be a good idea to consider whether you sa,:: to Eo.«_% in
writing for college expenses in your separation agreement.i

13. Q. SHOULD WE PROVIDE FOR ALIMONY IN ocz
SEPARATION AGREEMENT? |

|

A. Alimony is spousal support - it is money umj by one spouse to.
the other to help with food, shelter, qmq_%o:mma_? clothing and ,
other living expenses. It is not the same thing as child mzun_uon. If.
the two of you have agreed on some measure of ﬁ,aauoaa,“ or
permanent alimony, you should definitely put ﬁ_dmm in the separation
agreement. Such a provision might state, for axm,EEn Em,ﬁ the
husband shall pay the wife alimony of $500.00 per month bmtil he or
she dies or until she remarries, or it could state. E,mm the wife shall
pay the husband alimony of $100 per month for at total of mo_: years,
at which time it will terminate forever. These are just examples -

your attorney can advise you about the mnu__omv___q of m:an in
your particular case.

14. Q. IS ALIMONY TAX-DEDUCTIBLE?
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