
          Legal Briefs



 From the Schofield Barracks Legal Assistance Office
THE LAUTENBERG AMENDMENT
The Lautenberg Amendment and Domestic Violence Convictions:

The Lautenberg Amendment is an addition to the Federal Gun Control Act of 1968.  Passed by Congress in 1996, the amendment makes it a felony for anyone convicted of a misdemeanor crime of domestic violence to ship, transport, possess, or receive firearms or ammunition.  It is also a felony for any person to sell, provide, or otherwise dispose of a firearm to any person known to have such a conviction.

The law does not exempt the military or its personnel.  Those who possess a domestic violence conviction cannot carry or use a firearm.  Military commanders cannot issue a weapon to a Soldier who has such a conviction.  For Soldiers, the problem is obvious.  As a part of their job, Soldiers use weapons and ammunition.  With the Lautenberg prohibitions, a Soldier convicted of domestic violence cannot do so.  As such, the Soldier may be unable to remain a Soldier.
Aside from the possible career implications, it is a crime for that Soldier to carry or use a weapon, and it is a crime for that Soldier’s commander to issue a weapon (M-9, M-16, etc.) to the Soldier.  The Lautenberg Amendment may then stand in the way of periodic requalification.

The Lautenberg Amendment and Protective Orders:

In addition to its “conviction” prohibitions, the Lautenberg Amendment could also apply in some jurisdictions to persons against whom a permanent or temporary protective order has been entered.  The protective order must be one based on the danger or threat of domestic violence, and must involve persons with a family or family-like relationship.  The order will be one that prevents harassing, stalking, or similar threatening contact between the parties.  
In Kentucky, the local courts are aggressive in issuing protective orders.  Specifically, the Kentucky courts are authorized to issue Domestic Violence Orders (DVO), which can be effective for up to three (3) years, and short-term Emergency Protective Orders (EPO), which can be effective for up to fourteen (14) days.  Note that other states may refer to these two sorts of orders by different names.  A court hearing precedes the issuance of a DVO.  In contrast, however, an EPO comes before a hearing and is based upon what the law calls an ex parte (a one-sided, one party) request.  A hearing will follow the issuance of the EPO.  At the hearing, the EPO is lifted but may be converted to a DVO.
Nevertheless, an EPO or DVO against a Fort Knox Soldier in Kentucky will not implicate the Lautenberg Amendment.  However, it is recommended that a Soldier retain counsel to represent him at the hearing, because evidence gathered in that hearing could be used to formulate criminal charges of domestic violence.  Such charges could lead to a conviction for a crime involving domestic violence, which would implicate Lautenberg.
What Legal Assistance Can Do:

Commanders have a responsibility to ensure Soldiers comply with the law.  Soldiers with a Lautenberg-type problem may receive a bar to reenlistment and be flagged to prevent reassignment or other favorable personnel actions.  The Soldier should be referred to the local legal assistance office for information about their status and how to respond to the situation.  The LAO may be able to help in having the conviction expunged or in securing a pardon for the offense.  Those processes are lengthy affairs, however, and there are no promises of success.  With that, Soldiers should seek assistance as soon as possible.

If you have any questions concerning these matters, please call the Legal Assistance Office for an appointment at (808) 655-8607. Our hours of operation are Monday, Tuesday, Wednesday and Friday, 0930 – 1630, and Thursdays 1300-1630.  We accept walk-ins on Tuesdays.  The Legal Assistance Office is located at 278 Aleshire Ave., Bldg. 2037, Schofield Barracks, HI 96857.  We welcome Soldiers, Service Members, and Family Members from all services, posts, and bases.  Mahalo.
